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I. STATEMENT OF THE CASE 
A. Nature of the Case 
Mrs. Davis appeals from a district court ruling that her 
defense counsel failed to preserve two issues raised on appeal. 
On October 20! 2011! a jury convicted Mrs. Davis on the charge 
of Driving Under the Influence (hereinafter DUI) In magistrate 
court. Defense counsel then filed an appeal to the district 
court, arguing that the trial court erred on two evidentiary 
rulings. 
counsel 
First! the trial court erred by not permitting defense 
to play specific audio portions of the DUI 
investigation. Second! the trial court erred by not permitting 
defense counsel to cross-examine the police officer regarding a 
statement suggesting the defendant's blood-alcohol level was "on 
[the] way up" nearly an hour after the traffic stop. The 
district court denied Mrs. Davis!s appeal! holding that defense 
counsel did not preserve the first issue with adequate 
specificity! and that defense counsel failed to preserve the 
second issue by abandoning an attempt to lay foundation for the 
officer!s testimony at trial. Mrs. Davis now asks this Court to 
hold that defense counsel adequately preserved the issues for 
appeal. Mrs. Davis further asks this Court to remand the appeal 
to the district court to consider the merits of the lssues 
raised. 
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B. Statement of Facts and Course of Proceedings 
On March 7, 2010, at approximately 2:00 A.M., Meridian City 
Police Officer Rhoades stopped Tracy Davis as she was driving in 
the area of Fairview and Locust Grove in Meridian, Ada County, 
Idaho. (Tr. 10/20/2011, p. 36, L. 9; p. 37, LL. 7 -10) Officer 
Rhoades initiated a DUI investigation, arrested Mrs. Davis, and 
had her submi t to a breath test, determining that her blood-
alcohol level was .087/.090. 
10j p. 67, L. 6) 
(Tr. p. 42, LL. 10 -12 j p. 66, L. 
At trial on October 20, 2011, Officer Rhoades testified 
that Mrs. Davis admitted consuming two glasses of wine earlier 
on the evening of her arrest. (Tr. p. 40, LL. 24-25) 
Consistent with his report, Officer Rhoades testified that Mrs. 
Davis had "watery, bloodshot eyes, and there was an odor of an 
alcoholic beverage coming from the vehicle." (Tr. p. 40, LL. 7 
10) He further testified that Mrs. Davis admitted taking Advil, 
Midol, weight loss medication and hydrocodone. (Tr. p . 4 1 , LL . 
7 -12) Though defense counsel obj ected, the magistrate court 
permitted Officer Rhoades to testify to his knowledge regarding 
what type of medication hydrocodone is and that it is not an 
over-the-counter drug. (Tr. p. 41, LL. 13-25j p. 42, LL. 1-6) 
Officer Rhoades testified about his training and experience 
specific to DUI investigations and, based on this foundation, 
testified that Mrs. Davis failed the field sobriety tests, 
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including the horizontal gaze, the walk-and-turn, and the one-
legged stand tests. (Tr. p. 35, LL. 1 25 i p. 36, LL. 1- 9 i p. 
4 7 , LL . 9 - 1 0 i P . 56 , L . 24 i P . 61 , LL . 1 - 2 ) He further 
testified to his knowledge of the cause of nystagmus. (Tr. p. 
84 , L . 25 i P . 85 , LL . 1 - 2 5 ) Though Officer Rhoades had not 
previously noted the fact, later in his testimony he stated, "I 
believe [Mrs. Davis] did have some slurred speech. And I 
believe she told me later that she had something with her teeth 
hat she needed to speak with a periodontist or something like 
that. " ( Tr . p. 77, LL . 22 - 2 5 ) Officer Rhoades testified that 
Mrs. Davis submitted to and failed a breath-test at 2 :48 A.M. 
and 2: 50 A.M., approximately 50 minutes after he initiated the 
traffic stop. (Tr. p. 69, LL. 13 25) 
At trial, defense counsel asked to play audio of the stop 
"from the beginning of the stop to the end of field sobriety 
tests." (Tr. p. 22, LL. 20-24) The Boise City Prosecutor 
objected, arguing that certain statements made by the defendant 
in the recording were inadmissible hearsay. (Tr. p. 21, LL. 7-
2 5 i P . 22 , LL . 1 10) The prosecutor provided one example of 
possible hearsay from the audio: that Mrs. Davis "describes how 
much water she drank in addi tion to her two glasses of wine." 
The magistrate court ruled that these comments were hearsay, 
stating, "If the State objects to anything that your client 
said, I think that would be hearsay." (Tr. p. 23, LL. 12 -18) 
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Defense counsel preserved the issue for appeal, noting the audio 
was "not offered for the truth of the matter asserted." (Tr. p. 
2 5, LL. 3 - 1 9 ) Nevertheless, the magistrate court ruled that the 
audio would be excluded, stating, "If the State is objecting and 
'j-l~ is hearsay, then it would be excluded. It - it there would 
be an exception available to the State, should the State 
introduce it, in that it's a statement against interest 
potential " (Tr. p. 27, LL. 13 19) The court did, 
however, permit a smaller portion of the audio, including audio 
of the field sobriety tests, to be played in the presence of the 
jury. (Tr. p. 98, LL. 17-25; p. 99, LL. 1-15) 
The Boise City Prosecutor also objected to defense counsel 
examining Officer Rhoades about a statement he made to Mrs. 
Davis that, "I think you're probably on your way up," suggesting 
that, 50 minutes after the traffic stop, her blood-alcohol was 
still on the rise. The prosecutor argued that, under Rule 701, 
the officer was not qualified to testify regarding a person's 
rising blood-alcohol level. (Tr. p. 12, LL. 1 14) Defense 
counsel preserved the issue for appeal, arguing that the 
statement was highly relevant and highly probative and that he 
should be given the opportunity to cross-examine the officer 
based on his training and experience. (Tr. p. 15 -1 7) The court 
stated, "I'm going to exclude any comments. I don't want it 
mentioned in any argument or earlier." (Tr. p. 17, LL. 9-11) 
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However, the court stated that defense counsel could cross-
examine the officer about this subject if he could lay 
foundation. (Tr. p. 17, LL. 14-17) 
Nevertheless, when defense counsel attempted to establish a 
foundation by asking Officer Rhoades about how alcohol gets in a 
person's lungs, the prosecutor objected, stating, "I don't think 
the officer has specific knowledge. And, also, alcohol is not 
in someone's lungs . I don't know what objection that is, but 
you're. . throwing facts into your questions that haven't been 
established." (Tr. p. 102, LL. 6-14) Wi thout establishing a 
basis for the obj ection or the ruling, the court said, "All 
right. Well, I'll sustain the objection to the questions as 
asked. " (Tr. p. 102, LL. 15-16) When defense counsel rephrased 
the question, Officer Rhoades stated, "I'm not sure. .how it 
transfers into the lungs or how it transfers through the body." 
(Tr. p. 102 , LL. 20 22) Defense counsel then attempted to 
impeach Officer Rhoades by showing him slides used during his 
training on the Intoxilyzer 5000. (Tr. p. 103, LL. 5 - 2 5) 
However, the Officer said he could not recall seeing those 
slides before. The state's expert, Rachel Cutler, later 
testified that alcohol does eventually travel to a person's 
lungs, contradicting the statements of the prosecutor and 
Officer Rhoades. (Tr. p. 156, LL. 3-10i p. 157, LL. 15-21) 
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The jury convicted Mrs. Davis of DUI, and defense counsel 
appealed to the District Court. (Clerk's Record at 277) 
Defense counsel specifically argued that the magistrate court 
erred by prohibiting Mrs. Davis from playing the audio recording 
of the DUI investigation and by not permitting cross-examination 
about the officer's statement regarding Mrs. Davis's blood-
alcohol level. (Clerk's Record at 232) Because defense counsel 
offered the audio and the officer's statement for impeachment 
purposes and not for the truth of the mat ter asserted, Mrs. 
Davis argued that the evidence was not hearsay and should not 
have been precluded. 
Regarding the audio, the District Court held that defense 
counsel failed to preserve the issue for appeal. (Clerk's 
Record at 272) The court reasoned that \\ [m] erely citing the 
language of a rule does not provide the trial court with any 
specific factual information concerning what the party's basis 
1S for seeking to have the evidence admitted." 
Regarding the officer's statement, the District Court also 
held that defense counsel failed to preserve the issue for 
appeal. (Clerk's Record at 274) Specifically, the court ruled 
that defense counsel never attempted to lay foundation for the 
testimony. As such, \\ i t appears that Davis abandoned this issue 
before the magistrate and having so abandoned the issue, she is 
not entitled to assert it on appeal. 
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Because the District Court found that Mrs. Davis failed to 
preserve the issue for appeal, the merits of the appeal were not 
addressed and the court upheld the jury's conviction. (Clerk's 
Record at 275) Mrs. Davis subsequently filed this appeal, 
arguing that the two issues were adequately preserved for appeal 
at the trial court level. 
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II. ISSUES PRESENTED ON APPEAL 
1. Where defense counsel provided a specific basis 
to dispute the state! s objection on the record 
at the time of trial! did the district court err 
in ruling that defense failed to adequately 
2. 
preserve the evidentiary issue regarding 
exclusion of the audio recording? 
Where defense counsel countered the state!s 
objection at the time it was raised! did the 
district court err in ruling that defense counsel 
failed to adequately preserve the evidentiary 
issue regarding the Officer! s statement that the 
appellant!s blood-alcohol level was likely "on 
[the] way up II when she submitted to the breath 
test? 
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III. ARGUMENT 
1. Introduction 
This Court should hold that Mrs. Davis adequately preserved 
the two evidentiary issues raised on appeal because defense 
counsel addressed the sPecific rule of evidence in question, and 
the basis to dispute the state's obj ection should have been 
apparent from the context of the discussion. In the appeal to 
the district court, Mrs. Davis argues that the trial court erred 
not permitcing defense counsel to play specific audio of the 
traffic stop for the jury because it was offered for a non-
hearsay purpose. Defense counsel properly preserved this issue 
at the time of trial by addressing the specific language of the 
hearsay rule at the time of the state's objection. Likewise, in 
he initial appeal, Mrs. Davis argues that the trial court erred 
by not permitting defense counsel to cross-examine the police 
officer about his statement that, 50 minutes after the traffic 
stop, the defendant's blood alcohol level was "probably on [the] 
way up./I Defense counsel properly preserved this issue at the 
time of trial by arguing relevance when the state obj ected and 
by attempting to lay foundation for the evidence at trial. 
Because defense counsel properly preserved the two evidentiary 
issues at trial, this Court should remand the appeal to the 
district court to consider the merits of the issues raised. 
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2. Standard of Review 
On review of a decision of the district court, rendered in 
its appellate capacity, this Court reviews the decision of the 
district court directly. Losser v. Bradstreet, 145 Idaho 670, 
672, 183 p.3d 758, 760 (2008); State v. DeWitt, 145 Idaho 709, 
711, 184 P. 3 d 215, 21 7 ( Ct. App. 2008 ) This Court examines the 
magistrate record to determine whether there is substantial and 
competent evidence to support the magistrate's findings of fact 
and whether the magistrate's conclusions of law follow from 
those findings. Id. If those findings are so supported and the 
conclusions follow therefrom and if the district court affirmed 
the magistrate's decision, this Court will affirm the district 
court's decision as a matter of procedure. Id. 
3. Defense counsel properly preserved the issues 
presented to the district court on appeal because 
he addressed the specific rule of evidence in 
contention, and the basis to dispute the state's 
objection should have been apparent from the 
context of the discussion 
Defense counsel properly preserved the issues presented to 
the district court on appeal by responding specifically to the 
state's objections on the record at the time of trial. In order 
to challenge the admission or consideration of evidence on 
appeal, "some form of obj ection is ordinarily necessary. II Hecla 
Min. Co. v. Star-Morning Min. Co., 122 Idaho 778, 783; 839 P.3d 
1191 ( Idaho 1992). For an objection to be preserved for 
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appellate review! "ei ther the speci fic ground for the obj ection 
must be clearly stated or the basis of the obj ection must be 
apparent from the context. State v. Guitierrez! 143 Idaho 289! 
292; 141 P.3d 1158 (Idaho Ct. App. 2006). An appellate court 
"will not address an issue not preserved for appeal by an 
ection i the trial court U unless the admission or exclusion 
of evidence was ain or fundamental error. U State v. Parmer! 
147 Idaho 210! 217; 207 P.3d 186 (Idaho Ct. App. 2009) 
The Idaho Court of Appeals has held an issue was preserved 
wi th adequate specifici ty even where defense counsel did not 
cite a specific rule of evidence. In Guitierrez! defense 
counsel appealed the trial court!s evidentiary ruling that 
permitted the jury to present a question to a state! s witness. 
143 Idaho at 292. Defense counsel objected to the question on 
the grounds of "relevancy! foundation! and unfair prejudice. ff 
Td. The trial court overruled the obj ection! and the defendant 
appealed! arguing that the question was improper under Idaho 
Rule of Evidence 602. The state argued that defense counsel 
failed to preserve the issue for appeal because they did not 
ci te the specif ic rule of evidence regarding expert witnesses. 
Td. Nevertheless! the appellate court held that defense 
counsel!s "stated objection to lack of foundation was broad 
enough to encompass Rule 602 and! therefore! we consider the 
merits of the issue raised. ff Td. As outlined below! defense 
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counsel preserved both issues presented to the district court on 
appeal by addressing the state's objections at the time of 
trial. 
A. Defense Counsel Preserved The Issue Of Exclusion 
Of The Audio Recording By Providing A Specific 
Basis To Dispute The State's Objection On The 
Record At The Time Of Trial. 
Defense counsel adequately preserved the issue regarding 
exclusion of the audio recording at trial by noting that the 
audio was "not offered for the truth of the matter asserted. fl 
(T::.:-. 10/20/2011 D. 25, LL . 3 19 ) Idaho Rule of Evidence 801(c) 
defines hearsay as "a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the mat ter asserted. fl Though 
defense counsel did not specifically name the rule of evidence 
to counter the State's obj ect ion, the language and purpose of 
the rule was clea::.:-Iy stated, and the basis for the issue should 
have been apparent to the court based on the context of the 
discussion. As in Guitierrez, where the appellate court held 
defense counsel's objection on foundation grounds was broad 
enough to prese::.:-ve a Rule 602 issue, in the present case defense 
counsel clearly contested the state's obj ection by arguing the 
evidence was offered for non-hearsay purposes. The t::.:-ial court 
had adequate notice that the issue was contested, and could have 
inquired further about defense counsel's non-hearsay purpose for 
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offering the evidence if the court had chosen to do so. Because 
defense counsel clearly stated the basis to dispute the state's 
ection regarding exclusion of the audio recording, this court 
should hold that the issue was adequately preserved for appeal 
and remand the issue to the District Court for consideration on 
its merits. 
B. Defense Counsel Properly Preserved The Issue 
Regarding The Trial Court's Exclusion Of The 
Officer's Statement By Countering The State's 
Objection At The Time It Was Raised. 
Likewise, defense counsel adequately preserved the issue 
regarding exclusion of the officer's statement that the 
defendant's blood alcohol level was "probably on [the] way up" 
by arguing relevance. Specifically, defense counsel argued that 
the statement was "highly relevant" and "highly probative." 
(Tr. 10/20/11 p. 15, LL. 20 - 21) Further, it should have been 
apparent based on the context of the discussion that the 
statement would be used to impeach the testimony of the officer 
- a non-hearsay purpose. 
The District Court held that defense counsel failed to 
preserve the issue regarding the officer's statement because he 
abandoned the attempt to lay foundation for the testimony during 
trial. However, when defense counsel attempted to lay 
foundation, the prosecutor raised a non-specific objection that 
was then sustained by the trial court on non specific grounds. 
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(Tr. p. 102, LL. 6 16) Based on the discussion surrounding the 
state's obj ection on the record prior to trial, and the fact 
that the state continued to object to defense counsel's 
questioning during trial, the trial court should have been aware 
that the ruling was disputed by defense counsel. As such, thi s 
Court should hold that defense counsel properly preserved the 
issue regarding exclusion of the officer's statement and remand 
the issue to the District Court to consider the defendant's 
underlying appeal on its merits. 
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IV. CONCLUSION 
Defense counsel properly preserved the issues ~aised In 
Mrs. Davis's appeal to the district court. First, defense 
counsel preserved the issue of playing specific audio portions 
of the DUI investigation by arguing that the audio was offered 
for non hearsay pu~poses at the time of the state's obj ection. 
Second, defense counsel preserved the issue regarding the 
officer's statement that, 50 minutes after the traffic stop, the 
defendant I s blood alcohol level was "probably on [the] way up" 
by arguing relevance and by attempting to lay foundation for the 
testimony. The basis to dispute the state's objections and the 
court I S evident iary rul ings should have been apparent from the 
context of the surrounding discussions on the record. As such, 
this Court should hold that defense counsel properly preserved 
both issues for appeal. 
Further, this Court should remand the appeal back to the 
district court to consider the merits of the issues raised. 
Dated this 2nd day of January, 2013. 
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